
 

 

Annex A-  Jurisdiction / Habitual Residence 

1991/48 Section 44 of the Child Support Act, 1991 

1991/2628 Article 41 and 42(2A) of the Child Support (Northern Ireland) Order 1991 

1992/2645 Regulation 7A of the Child Support (Maintenance Arrangements and Jurisdiction) 
Regulations 1992 

Regulation 7A of the Child Support (Maintenance Arrangements and Jurisdiction) Regulations 
(Northern Ireland) 1992 

Habitual Residence 

The term ‘habitual residence’ is not defined in child support legislation and so should be interpreted in 
accordance with existing case law, which generally conveys that habitual residence is a regular 
physical presence for a settled purpose which lasts for an appreciable period of time. Account should 
be taken of a person's intention to follow a settled way of life in a particular place. A person does not 
have to be present in the UK all the time to be habitually resident. They may be habitually resident in 
more than one country, or in none. 

There are no right or wrong decisions on habitual residence. It is possible for different caseworkers to 
attribute different significance to an individual factor and, even when all the factors are considered as a 
whole, the result will often depend on the individual caseworker’s impression, with the result that 
different caseworkers may quite properly come to a different conclusion on the same facts. 

And if any party is unhappy with a habitual residence decision, they have the legal right to ask us to 
look at our decision again and to appeal against it. 

Section 44(1) of the Child Support Act 1991 covers the CMG’s jurisdiction and provides that: 
“44.-(1) The Secretary of State shall have jurisdiction to make a maintenance calculation with respect 
to a person who is— 
(a) a person with care; 
(b) a non-resident parent; or 
(c) a qualifying child, only if that person is habitually resident in the United Kingdom, except in the case 
of a non-resident parent 
who falls within subsection (2A).” 
NOTE: the provision in section 44(2A) DOES NOT extend to parents with care and/or qualifying 
child/ren. 

What is the UK?  

The UK means Great Britain (GB – England, Scotland and Wales, including islands near to the 
mainland such as Orkney, Shetland, the Hebrides, the Isles of Scilly, the Isle of Wight and Lundy) and 
Northern Ireland including UK territorial waters next to GB and Northern Ireland. 
The UK does not include the following: 

1. Isle of Man. 
2. Channel Islands. 
3. Gibraltar. 
4. British ships on the high seas other than Royal Navy vessels. 
5. British owned aircraft flying over the high seas or another State. 
6. British embassies or other diplomatic buildings abroad. 

http://np-cmg-sharepoint.link2.gpn.gov.uk/sites/policy-law-and-decision-making-guidance/Pages/Applications/Applications.aspx
http://www.legislation.gov.uk/ukpga/1991/48
http://www.legislation.gov.uk/nisi/1991/2628/contents
http://www.legislation.gov.uk/uksi/1992/2645


 

 

7. British military bases abroad (but see “parents with care living overseas with member of the 
Armed Forces … below). 

The territories at 1, 2 and 3 are separate Crown dependencies. Although Gibraltar is treated as part of 
the UK for some EU purposes, it is not part of the UK for child support purposes.  

Factors which may be taken into account when deciding on habitual residence may include: 

 the length and continuity of residence in the UK; 
 the length and purpose of any absence from the UK; 
 their reasons for leaving the UK; 
 the person's future intentions; 
 the nature of the person's work; 
 where the person's 'centre of interest' lies; and 
 whether the person has a substantial connection with a place. 

The caseworker will need to make a decision on habitual residence based on the information available 
to them and what they are able to obtain. Deciding whether a person is habitually resident in the UK is 
a decision that a caseworker must make having considered all the facts available to them. It’s probably 
worth reiterating that there is no right or wrong decision on habitual residence even if a different 
caseworker or a tribunal would take a different view, what is important is that all the relevant facts are 
considered. A Commissioner’s decision (CCS/1307/01) highlighted "that there is a margin of judgment 
in which different tribunals may legitimately analyse the same facts differently". Also, one adjudicating 
authority cannot change the decision of a person of the same level of authority unless the facts have 
been clearly interpreted incorrectly or new facts have come to light which were not previously 
available.  

Points for consideration  

The caseworker may need to make a decision about whether habitual residence has been lost. In a 
Commissioner’s decision (R(CS)(5/96)), the Commissioner stated that “In determining whether a 
person has ceased to be habitually resident one must consider the circs and determine whether it can 
be inferred that there is no longer the necessary intention to regard the UK as a home (there can be 
more than one country regarded as a home).”  
The Commissioner stated that “The important factors were the nature and degree of his past and 
continuing connection with the UK and his intentions as to the future. It was not enough merely to look 
at the length and continuity of his actual residence abroad.” He goes on to state “Account must be 
taken of the length and continuity of the residence before the person moved, the length and purpose of 
his absence, the nature of the occupation in the country to which he has moved, and the intention of 
the person as it appears from all the circumstances.” 
In a more recent Commissioner’s decision (CSCS/06/06), the Commissioner stated: 
"While one cannot give general guidance because so much depends on the circs of each case … 
there must at minimum, in my view, be evidence that he has "burned his boats" with respect to 
continuing residence in this country; where, utilizing as analogous in reverse, the factors suggested by 
Lord Slynn in Nessa v CAO … the person leaving takes all his possessions, does everything 
necessary to establish residence in the new country before going there, seeks to take a family, already 
has "durable ties" to the new country of residence and severs ties with his former home, some or all of 
this may suggest he has ceased to be habitually resident in the latter country. Someone who goes 
abroad to take up a job without these sorts of indicators, however, would not, in general, lose their 
habitual residence immediately". 
In order to be habitually resident, a person needs to have a regular physical presence in the UK for a 
settled purpose which lasts for some time. The fact that a person may own or rent a property in the UK 
or have a bank account in the UK or be getting a UK occupational pension or a UK state benefit, 



 

 

pension or allowance whilst abroad would not by itself confirm a regular physical presence in the 
country so would not mean the person is habitually resident here. It is important to look at each case 
on its merits because it is the overall picture which is important. The caseworker would need to 
consider the person’s intentions in the case and their reasons for being abroad. Consideration should 
be given to how often the person returns to the UK and the reasons for those returns. The more often 
they come back to the UK, the more likely it is that the centre of interest is here and that habitual 
residence continues. 
Although a person’s original intention is most important, the caseworker can take account of 
unforeseen changes of circumstances. If a person states that they intend to live and work abroad 
permanently the caseworker should normally accept this. A person who says they intend to go abroad 
temporarily, but then decides to stay away, is also likely to stop being habitually resident in the UK, but 
the change may be from a later date. 
The caseworker should ignore temporary absences when considering habitual residence if the person 
concerned intends to return. Occasional presence should not be regarded as habitual. 
Taking all the factors into account at the time the caseworker is ready to make their decision, the 
caseworker may decide that the person’s intention is to sever all ties with the UK; if this is their 
decision then it may be reasonable to decide that the person has ceased to be habitually resident in 
the UK. The caseworker should fully document the reasons for their decision. 

Temporary absence 

A caseworker can consider temporary absence when considering habitual residence if the person 
concerned intends to return. Occasional presence should not be regarded as habitual. To decide 
whether an absence is temporary the caseworker should look at the following:  

1. the length of the absence 
2. if and when the absence is likely to end; 
3. the purpose of the absence; 
4. the intention to return.  

We should not normally accept an absence of more than 12 months as temporary unless:  

1. there are special circumstances, such as an accident which delays the person’s return; 
2. there is a reasonable prospect of the absence ending. 

An absence is not necessarily temporary because it has not lasted 12 months. The caseworker may 
decide from the start that an absence is not temporary if the person intends to be away indefinitely or 
for a set period which is longer than 12 months. The person’s reason for going abroad should help the 
caseworker to decide whether the absence is temporary. The caseworker should consider whether the 
person intends to return to the UK.  

A temporary absence will stop being temporary if the person changes their mind and decides to stay 
outside the UK permanently, or other circumstances make it uncertain if or when they will come back. 
In line with the general principles of decision-making, a caseworker has to make a decision on the 
facts available and the evidence supplied at the time they are ready to make their decision, including 
what actually happened (if known) as well as the person’s intentions. Once the caseworker has 
decided that an absence is not temporary, this decision will not normally be affected by any later plans 
the person makes for a return to the UK. An absence which has turned out to be not permanent is not 
temporary for child support purposes. 

Parents With Care living overseas with members of HM's Armed Forces, Diplomatic Service and 
Overseas Civil Service 



 

 

If a parent with care applies for child support maintenance and they are living overseas with their 
partner who is a member of the Armed Forces, the Diplomatic Service or the Overseas Civil Service, 
the normal habitual residence rules will apply to the applicant. It is likely in such circumstances that the 
partner, as a member of the Armed Forces, Diplomatic Service or the Overseas Civil Service, is 
habitually resident in the UK and the location of the family’s main home should be considered. In 
addition, whether the parent with care receives child benefit for the qualifying child(ren) and their future 
intention as to residence should be considered.  

It is essential to remember that the CMG may not always have jurisdiction to deal with an application 
for child support maintenance made by a parent with care living abroad with their partner who is a 
member of the Armed Forces, the Diplomatic Service or the Overseas Civil Service. 

Deciding on habitual residence 

If the caseworker determines that all parties to a maintenance calculation (the PWC, the NRP and the 
QC(s)) are habitually resident in the UK: 

 we can proceed with an application (new case); or  

an existing case should remain open and any liability ongoing. But if the caseworker decides that a 
party to a maintenance calculation is not habitually resident in the UK; 

 we cannot proceed with an application, or 
 an existing case should close 

This is because if we do not have jurisdiction we do not have the legal authority to deal with a case.  

There are no definitive answers, but the final decision rests with the caseworker and any decision 
should be based on the facts available and the evidence supplied at the time they are ready to make 
their decision; the decision must be fully documented 

Section 44(2A) of the Act – Non-resident Parent’s employment relationship with the UK falls into a 
specified category 

If after considering a non-resident parent’s circumstances, the caseworker decides that the non-
resident parent is not habitually resident in the UK, the caseworker may then need to make a decision 
as to whether the CMG has jurisdiction in accordance with 1991/48 section 44(2A) of the Act. This 
subsection operates effectively to deem a non-resident parent habitually resident in the UK if the 
person’s employment relationship with the UK falls into one of the specified categories. Section 44(2A) 
extends the CMG’s jurisdiction to non-resident parents abroad who are employed:  

 in the civil service; 
 members of HM Forces; 
 by a local authority or the NHS (including Trusts); or 
 ''by a company of a prescribed description registered under the Companies Act 2006''. 

Regulation 7A(1) of the Child Support (Maintenance Arrangement and Jurisdiction) Regulations 
1992 (made under the authority of section 44(2A)(c)) defines such companies as “companies 
which employ employees to work outside the United Kingdom but make calculations and 
payment arrangements in relation to the earnings of those employees in the United Kingdom so 
that a deduction from earnings order may be made. 

Reciprocal Enforcement of Maintenance Orders (REMO) 

http://www.legislation.gov.uk/ukpga/1991/48


 

 

Reciprocal Enforcement of Maintenance Orders (REMO) is the name used in the UK for international 
claims for family maintenance, the process by which a person may claim financial support from an ex-
partner living in a different country. In the UK, the courts process REMO claims. 

The UK has arrangements with more than 100 countries and territories that allow a person living in one 
jurisdiction to claim maintenance from an ex-partner living in one of those countries or territories. 

If you have decided that a non-resident parent is NOT within our jurisdiction, direct parents with care to 
https://www.gov.uk/child-maintenance-if-one-parent-lives-abroad/overview for REMO information and 
a list of the applicable countries and territories 

 
 
 
 
 
 
 

https://www.gov.uk/child-maintenance-if-one-parent-lives-abroad/overview

